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PROCEDURAL PRE-ANNEXATION AGREEMENT
AND AGREEMENT TO PROVIDE TEMPORARY CONSTRUCTION EASEMENT
AND DEDICATE RIGHT OF WAY

This Procedural Pre-Annexation Agreement And Agreement to Dedicate Right Of Way
(“Agreement”) is entered into this ____ day of , 2009, by and between the
CITY OF PRESCOTT, Arizona, an Arizona municipal corporation (“City”), GRANITE DELLS
RANCH HOLDINGS, LLC., an Arizona limited liability company (“Owner”) (collectively, the
“Parties”).

RECITALS

A, Owner holds fee simple title to approximately 387.26 net acres of land
(“Annexation Property”), which is located in Yavapai County, Arizona (“County”), and is
legally described in the attached Exhibit “A”, and depicted in attached Exhibit “A-1”. The
Annexation Property is situated at the planned intersection of State Highway 89A and Granite
Dells Parkway. Owner intends to develop the Annexation Property together with certain
adjacent property owned by Owner and already within the City, which, together with the
Annexation Property is hereinafter referred to as the “Property.” The Property is encumbered
by a Deed of Trust recorded at Book , Page __in the official records of Yavapai County
(the “Deed of Trust”) in favor of the lienholder identified in the Consent appearing at the end of
this Agreement (“Lienholder”).

B. Subject to the terms and conditions of this Agreement, Owner may desire to
annex the Annexation Property into the City’s municipal limits and process applications in the
City requesting a General Plan Amendment (the “GPA™) and rezoning (“Rezoning”) with
respect to the Property.

C. City may desire to annex the Annexation Property in accordance with A.R.S. § 9-
471 and is willing to process Owner’s request for annexation and applications for the GPA and
Rezoning (the “GPA & Rezoning Applications™) in accordance with applicable law and the
terms and conditions of this Agreement.

D. The Parties have determined it may be in their best mutual interest to annex the
Annexation Property into City’s municipal limits and, subject to the final and effective adoption
of the proposed annexation and translational zoning ordinance(s), for Owner to concurrently
process the GPA & Rezoning Applications in the City rather than the County.

E. The Parties are entering into this Agreement in order to facilitate annexation of
the Annexation Property for future development and to provide for a procedure to prevent the
proposed annexation from becoming effective if the Owner’s GPA & Rezoning Applications are
not approved subject to conditions that are acceptable to the Owner and Lienholder.

F. The prospective annexation is subject to City of Prescott Proposition 400
(November 2005) and subsequent City council policy as set forth in Resolution 3735 (February
14, 2006). Proposition 400 requires a % majority vote of the City Council for annexation
approval, a 60 day public comment period which commences at the time of a formal hearing by




the City Planning and Zoning Commission on the master plan for the proposed development, and
that all effluent (treated wastewater) go to permanent recharge of the groundwater aquifer.

G. The Parties neither desire, nor intend, that this Agreement shall in any way affect,
hinder or interfere with the ability of City’s governing body (the “City Council”) (i) to approve
or deny the annexation and/or GPA & Rezoning Applications and/or (ii) to impose reasonable
conditions of approval in connection with the approval of the GPA & Rezoning Applications.

H. In anticipation of completing the Annexation, GPA and Rezoning, the Owner had
previously agreed to dedicate 25 acres of the Property to the State of Arizona (the “State”) and
the City (without the payment of financial consideration by the State or the City) in the preferred
location of the Highway 89A/ Granite Dells Parkway interchange (“Interchange™) and related
roadway improvements south of Highway 89A (together, the “Interchange Improvements”™).
Final plans for the Interchange Improvements now require dedication of approximately 37 acres
and Owner has agreed to dedicate the additional acreage with out financial consideration as well.
The property to be dedicated by Owner (hereinafter, the “Dedication Area”) is comprised of the
89A ROW and City ROW described below. In addition, Owner has agreed to grant to the City
and its contractor(s) a temporary construction easement and right of entry over and across that
larger portion of the Property (inclusive of the Dedication Area) legally described in the attached
Exhibit “B”, and depicted in attached Exhibit “B-1” (the “TCE Area”).

L The Dedication Area is comprised of two (2) components depicted on Exhibit
“C” and referred to herein as: (1) the “89A ROW” (being the area to ultimately be dedicated to
the State of Arizona (“State”) for incorporation into its managed system of state highways),
which is legally described in the attached Exhibit “C-1”, and (2) the “City ROW” (being the
area to be dedicated to the City to accommodate the southerly extension of Granite Dells
Parkway, the easterly extension of Centerpointe Drive East, and additions to the Peavine Trail),
which is legally described in the attached Exhibit “C-2”,.

NOW, THEREFORE, in consideration of the foregoing premises and agreements herein,
the Parties hereto state, confirm and agree as follows:

AGREEMENT
1. Incorporation of Recitals. The foregoing recitals are hereby incorporated into this
Agreement as though fully restated.
2. Initiation of Annexation Processes. Upon Owner’s request, City agrees to initiate

proceedings to annex the Annexation Property into City’s municipal limits and to issue an
annexation petition to Owner. Concurrent with an annexation ordinance for the Annexation
Property (the “Annexation Ordinance”) being introduced for consideration by the City Council,
City will also introduce for consideration by the City Council an ordinance for City’s proposed
initial zoning classification for the Property (the “Equivalency Zoning Ordinance”)
(collectively, the “Annexation and Equivalency Ordinances”). The “Equivalency Ordinance”
is also referred to as translational zoning and will be adopted pursuant to A.R.S. § 9-471(L).




3. GPA & Rezoning Application and Effectiveness. Owner agrees to submit the
GPA & Rezoning Applications to City for the GPA & Rezoning approval. City agrees to
process such applications in accordance with applicable law and the terms and conditions of this
Agreement. If Owner makes application for the Rezoning prior to the Annexation and
Equivalency Ordinances being introduced to the City Council for its consideration, then City
shall schedule, advertise and conduct hearings before the City’s Planning & Zoning Commission
and the City Council so that the GPA and Rezoning Applications are considered by the City
Council concurrent with or immediately following the Annexation and Equivalency Ordinances.
If the City Council approves the GPA & Rezoning Applications and finally adopts the GPA and
Rezoning Ordinance, then the effective date of the GPA and Rezoning Ordinance shall be
established as being after the effective date of the Annexation and Equivalency Ordinances, as
determined by reference to paragraph 4 below.

4, Annexation and Equivalency Ordinances Adoption and Effectiveness. City
agrees that at any time prior to the City Council’s adoption of the Annexation Ordinance, Owner
may withdraw the annexation petition for the Annexation Property. In the event the City Council
adopts the Annexation Ordinance and Equivalency Ordinances and such Ordinances are not
timely rescinded by the City Council or challenged by referendum, the Annexation and
Equivalency Ordinances will become effective thirty (30) calendar days after being adopted by
the City Council as outlined in A.R.S § 9-471. In the event (a) the Owner withdraws its
annexation petition, (b) the City Council denies Owner’s Rezoning Application before the
Annexation and Equivalency Ordinances have become final and effective, or (c) the Annexation
Ordinance, the Equivalency Zoning Ordinance and/or the Rezoning Ordinance are challenged by
reconsideration or referendum, the City Council shall (by Motion for Reconsideration or other
appropriate means) schedule, advertise and conduct a City Council hearing to rescind the
Annexation and Equivalency Ordinances prior to the effective date of the Annexation and
Equivalency Ordinances; provided that (I) in the case of (c) above (a challenge by
reconsideration or referendum), nothing herein shall prohibit Owner and City from mutually
agreeing to jointly oppose any such challenge, but absent such mutual agreement, the City
Council shall move to rescind the Annexation and Equivalency Ordinances prior to the effective
date of the Annexation and Equivalency Ordinances; and (II) in the case of (b) above, the City
Council will not consider rescission of the Annexation and Equivalency Ordinances if Owner
formally objects to such rescission. Other than as specifically set forth in the immediately
preceding sentence, the City agrees that at such hearing (for reconsideration or otherwise), City
shall use all best efforts to ensure its legislative repeal of the Annexation Ordinance and the
Equivalency Zoning Ordinance.

5. No Effect on GPA & Rezoning Applications. The Parties agree that nothing in
this Agreement shall affect the ability of the City Council to approve or deny the GPA &
Rezoning Applications and/or to impose conditions on the City’s approval of the GPA &
Rezoning Applications.

6. No Requirement to Proceed. The Parties agree that nothing in this Agreement
shall require any of the Parties to proceed with the proposed annexation, the proposed GPA &
Rezoning and/or development of the Property.




7. Proposition 207 Waivers. On or before the Annexation and Equivalency
Ordinances are placed on the City Council’s agenda for introduction and tentative approval,
Owner shall provide to City a completed “Proposition 207 Waiver” applicable to the Annexation
and Equivalency Ordinances in the form attached hereto as Exhibit “D”. Owner shall also
provide to City a separate completed Proposition 207 Waiver form acceptable to City’s legal
counsel in connection with the GPA & Rezoning. In the event the Annexation and Equivalency
Ordinances and/or the GPA and Rezoning Ordinance are not approved, or are rescinded,
repealed or otherwise of no effect, the Parties shall take such steps as are required to release or
rescind any applicable Proposition 207 Waiver, and such waiver shall be deemed null and void
and of no further force or effect. However, such release or rescission shall not apply to the
annexation, development agreement and equivalency processes undertaken pursuant to this
Agreement.

8. Temporary Construction Easement and Agreement to Dedicate Right Of Way.

a. Temporary Construction Easement. As and when required by the City in order
for it to prosecute construction of the Interchange Improvements, Owner and the City shall
execute and deliver a temporary construction easement granting to the City and its contractors
and agents the right to enter upon the TCE Area for purposes of (i) constructing the Interchange
Improvements, (ii) staging equipment and materials for such construction, and (iii) to the extent
available in sufficient quantities and qualities, mining fill dirt, sand and aggregate for use in such
construction, all in accordance with an easement agreement in the form attached hereto as
Exhibit “E” (the “TCE Easement”).

b. Agreement To Dedicate to State. Subject to paragraph 8.(e) below, upon
completion of the Interchange Improvements and the Arizona Department of Transportation’s
acceptance of that portion thereof constructed with the 89A ROW, Owner shall grant a
transportation easement to the State over, under and across said 89A ROW without consideration
from the State beyond those agreements of the State set forth in the Right Of Way Agreement to
be entered into between the State and Owner in the form presently agreed to between such
parties (“ROW Agreement”), which among other things, contemplates no monetary
consideration being paid to Owner by the State for the transportation easement, or for Owner’s
subsequent agreement to dedicate fee title to the State upon the satisfaction of certain conditions
set forth in such ROW Agreement.

c. Agreement to Dedicate to City. Subject to paragraph 8.(e) below, upon
completion of the Interchange Improvements and the acceptance by the City’s Public Works
Department of that portion thereof constructed within the proposed City ROW, Owner shall
dedicate in fee title to the City fee title the City ROW, subject to completion of the Annexation.

d. Consideration From City. The City shall not be required to pay any
monetary or other consideration to Owner for the TCE Easement or the dedications to be
provided pursuant to subparagraphs b. and c. immediately above, other than the non-monetary
performances required by City under the TCE Easement and the City’s agreement to process the
Annexation, GPA and Rezoning described herein in good faith and without undue delay.
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e. Undue Delay in Commencement or Completion of Interchange
Improvements. In the event the City has not commenced construction of the Interchange
Improvements by 2009, or following commencement, fails to diligently prosecute
the Interchange Improvements to completion in accordance with the final plans and
specifications, Owner shall have the right to terminate the TCE Easement, whereupon it shall be
relieved of any further obligations under paragraphs 8. (b) and (c) above

9. Miscellaneous.

a. Good Standing; Authority. Each of the Parties represents and warrants to the
other that it is duly formed and validly existing under the laws of Arizona and that the
individual(s) executing this Agreement on behalf of their respective Party is authorized and
empowered to bind the Party on whose behalf each such individual is signing.

b. Default and Remedies. In the event City is in default hereunder, Owner shall
have all remedies available at law or in equity (including expedited equitable relief) or under this
Agreement, and notwithstanding any suggestion to the contrary in, or by virtue of Owner’s
execution of, the Proposition 207 Waivers.

c. Governing Law. This Agreement shall be governed by and construed under
the laws of the State of Arizona. This Agreement shall be deemed made and entered into in
Yavapai County, Arizona.

d. Waiver. No waiver by any Party of a breach of any of the terms or conditions
of this Agreement shall be construed or held to be a waiver of any succeeding or preceding
breach of the same or any other term or condition contained herein.

e. Severability. In the event that any phrase, clause, sentence, paragraph, or
other portion of the Agreement shall be illegal, null or void or against public policy, for any
reason, or shall be held by any court of competent jurisdiction to be illegal, null or void or
against public policy, the remaining portions of this Agreement shall not be affected thereby and
shall remain in full force and effect to the fullest extent permissible by law and the Parties will
negotiate diligently in good faith for such amendments of this Agreement as may be necessary to
achieve its intent, notwithstanding such invalidity or unenforceability.

f. Notices. All notices, demands or other communications given hereunder shall
be in writing and shall be deemed to have been fully delivered upon personal delivery or as of
the second business day after mailing by United States Mail, postage prepaid, by Certified Mail,
return receipt requested, addressed as follows:

To City: City Manager
City of Prescott

P.O. Box 2059
Prescott, AZ 86302

Copy to: City Attorney
City of Prescott
221 S. Cortez




Chandler, AZ 86302

To Owner: Granite Dells Ranch Holdings, LLC
1533 North Pima Road, Suite 305

Scottsdale, AZ 85260

Attn; Jeff Market

Copy to: Gregory W. Huber, P.C.
3031 Dollar Mark Way, Suite A
Prescott, AZ 86305

Attn: Gregory W. Huber

Copy to Lienholder

Any parties’ address for purposes of notice hereunder may be changed by such party
giving notice of such new address to the other parties in writing.

g. Time of Essence. Time is of the essence of this Agreement.

h. Effective Date. This Agreement is entered into effective as of the date of full
execution by the Parties.

i. [Entire Agreement. This Agreement constitutes the entire Agreement between
the Parties hereto pertaining to the subject matter hereof and all prior and contemporaneous
agreements, representations, negotiations and understandings of the Parties hereto, oral or
written, are hereby superseded and merged herein.

j- Amendments. This Agreement may be amended only by a written agreement
fully executed by the Parties.

10.  Waiver Of Jury Trial. The parties hereto expressly covenant and agree that in the
event of a dispute arising from this Agreement, each of the parties hereto waives any right to a
trial by jury. In the event of litigation, the parties hereby agree to submit to a trial before the
Court.

11.  Applicable Laws and Attorneys’ Fees. The parties hereto expressly covenant and
agree that in the event of litigation arising from this Agreement, neither party shall be entitled to
an award of attorneys' fees, either pursuant to the Agreement, pursuant to ARS Section 12-
341.01(A) and (B), or pursuant to any other state or federal statute.

12.  Indemnification. The Owner hereby agrees to indemnify and hold harmless the
City, its departments and divisions, its employees and agents, from any and all claims, liabilities,
appeals, expenses or lawsuits (including the costs of defense of any lawsuits or appeals) asserted
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by third parties which either (a) challenge the validity of this Agreement or any GPA or
Rezoning approved hereunder, or (b) allege negligent acts or negligent omissions on he part of
Owner in relationship to any actions undertaken or allegedly undertaken by Owner pursuant to
this agreement. Owner covenants to defend any and all claims, lawsuits, and appeals challenging
this agreement at its sole cost and expense, including but not limited to attorneys fees, and costs,
including any attorneys fees and costs incurred by the City should it elect or be required to
defend itself, its agents, officers or assigns for any acts taken pursuant to this agreement.

13.  Remedies. The parties further agree that there shall be no monetary damage
remedy for breach of any provisions of this agreement and that the sole remedies for any breach
shall be specific performance and/or declaratory judgment. The parties agree to meet and attempt
to resolve any dispute in good faith prior to initiating any legal process, to participate in
accelerated arbitration and to make good faith efforts to expeditiously resolve any dispute during
such process, which process is set forth in exhibit in order to promptly and expeditiously to
resolve any disputes. Further, in the event of an appeal from such arbitration process, the parties
agree to utilize all good faith efforts to ensure expeditious resolution of any litigation, including
participation in expeditious provisional remedies if available.

14.  Successors. All of the provisions hereof shall inure to the benefit of and be
binding upon the successors and assigns of the Parties hereto, provided, however, the Owner’s
rights and obligations hereunder may only be assigned to a person or entity that has acquired the
Property or a portion thereof. Upon transfer of the Property by Owner, the new owner shall
automatically become the Owner hereunder and the old Owner shall be released from this
Agreement for that portion of the Property that has been transferred.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the dates
written above.




CITY OF PRESCOTT, an Arizona municipal

corporation
By:
Mayor
Date:
ATTESTED TO:
City Clerk
APPROVED BY:
City Attorney
STATE OF ARIZONA )
) ss.
County of Yavapai )
The foregoing instrument was acknowledged before me this day of
, 2009, by , in his capacity as Mayor of
the City of Prescott, Arizona.
Notary Public

My Commission Expires:
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